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To whom H may concern:

The purpose of this letiar is to update the leaseholders at the Council Grove City Lake as ta the City's
cfforts to reach a mutually aprecable pln tor e annexation of the leased lots at the iake. 1The ity
wants annedation in order to protect s water supply by extending public water and sewer to the lots at
the fake. The City also wishes to end ity Hability for real estate taxes on the leased lots,

In July of 20722, the city sent a lotter to the leaseholders regarding annexation. The city gawe an
estimated tHmeline of approximatedy three years for the extension of the sordces once annexation
gorurred. The ciiy also asked for feedback from the leaseholders as to the leascholders’ positions on
annexation. The responses from the leaseholders showed that many of the leaschulderss did notwant to
take any action Lhat would allow for annexation,

Conscquently, the city engaged the seivices of an atturney Lo review the naturc and vaiidily of the
leases [rom 2 real estste law perspaciive rather than a tax law perspeclive. That attorney was Pat
Riordan of Riordan, Fincher & Maye, P.A. of Topeka, Kansas, Mr. Blordan conducied his review, and
subseguently communigaled his thoughts to the Council Grove City Lake Association. The purpose of
the communication was to get the thoughts of the Association in light of the Association’s responsibility
ander the leases fo serve as the leaseholdors’ representative regarding the leases, I Augost of 2024,
mr. Riordan roceived the Association's response. To date, nu other action has heen taken.

We are writing you directly because in ils response, the Assaciation statoed it wias not the real party in
intcrest as to any logal issues concerning the nature o valiciiy of the leases, Conseq vently, the cily 13
now contacting you directly for your input before the city proceeds to take any action. Thea oty will not
he involving the Association going forward.

Al Lhis time, the cily intends to terminate the leases for Lhe reasons stated below. i the leases arce
terminated, the cily will pwn the luts [vee and ciear of the leases. Such a torminaiion will affect the
jaseholders.

Heweyer, the city is willing to selt the lots to the current leaseholdors far G20, 000 per let, gs lung as the
leasehalder agress o annexation, The City aslks that you reply to this letter by November 15, 2024 as 1o
whether vou will agree to buy your {ot and agree to annexation. The City is nol requiring that any sule
cluses by Movember 15, a0izd, just that you agroe To move fonvard with pu rebiase and annoxation. The
city understands that there are additional detaibs o werk out. Additionafly, it # leaseholder is financially
unable 10 purchase their lot in the near future, the City is willing to work with the lcascholder 1o affect
tho sake.

A5 for those leaschalders whio do not agree to mowve forward with a sale and annexation, tho City will
move forward with o lawsuit o terminate the keases as Lo Bhose leaseholders. IF a court allows for the




termination of the leases Jor those leaseholders, the City will simply terminate the leases, and the City
will not sel] any lots to those leaseholders.

The [awsuit will address the Ciiy's position that the leases are terminable becavse the leases are @ 1)
veid unider the Cash Basis Law (KSA M-1101, et seq) and/or Budgei Law {KSA 79-2934, 70-2935], and 2.)
terminable because the current rity coundil is not bound by feases made by prior city councils. The City's
pasition regarding the Cash Basis Laww and the Budget Law comes from the two cases: Nartners Bank &
Trust v. Homeasteod Community Dovelopment, 38 Kan. App. 2d 877, 476 P.3d 1 {2020) State ex rel. Hecht
v City of Topeke, 296 Kan, 505, 293 123d 713 (2013). The Cowrts in these cases rued that a municipality
cannat obligate ftself to open ond, unfunded Habilitles exceeding one-yrear. the City's position is that the

leases du just 1hay; specifically, the leases reqeire the City 1o pay reul estate taxes for a period of several
decades, if not in perpetuily.

An argument has bean ralsed that the Cash Basis Law and the Budgel Law are inapplicable ta the feases
hecawse the City is required to pay real estate taxes as a landownaer. However, this arpument misses the
point. But for the leases, the praperty owned by the City would he ta-exemnpt, and the City would have
abspdutely no requirement to pay real eslote taxes, I the present case, it is not the ownership of the
property that triggers the impnsition of real estate ke, s instead the croation of the private leases,
and only the private leases, that triggers the imposition of real estate taxes. The volunlary obligations
rreated by the leases are quite different from a case in which a statutory oblieation is imposed
indepentdently from any contract or lrase exeruted after acguiring ownership.

Anpther arpumeni bas been that the leases do nat impase an obligation to pay rea! estate taxes. Thisis
incarrect. A landowner, such as the Cily, is Ehe parly that is ultimatedy responsible for paying real estate
taxes. A lease can require the leasehoider to pay real estate taxes, but if the leascholder f@ils to do so,
the owner is still responsible. The owner can sue the leaseholder for a breach of the iease for the fature
to pay the taxes, bt the owner will have fa pay the real estate faxes If the ivaseholder does not,
Consequently, the Cily has a conditional ebligation to pay the real estate taxes and conditional
ohligations still vinlale the Cash Basis Law and the Budpat L,

A third argument that has been advanced is that the feases gre lowed under K54 14-2001. This statute
allows for 2 municipality to lease municipal praperly for camping, cabin sites and incidental uses, which
is guite different from building a vesidential dweliing. Additionally, while the statute states the oase can
he far years, there is no language that allovrs 2 tounicipalily o bing fiself for a set period of coreain years
rather than aflowing one year renewals that can be tenminated by the munfcipality, which is allowedd
under the Cash Basis Law and the Budpet Law. Finalky, the statufe clearly states that such a lease rannot
alberw for the taxation of the municipality’s ownership interest, which is whal the current leases do, and
mrakes lhe leases In viclation of £5A 14-2001.

A siated above, Lhe City alsn believes that the leases made by priar city couneils are terminablo by the

current city councit. The reason for this is that the feases woere dons for a goveritmental purpose,
specifically, the irases wore for park adminisiration under K54 14-2001 and not for any compensation or

parficular henefit to the city. Aso resull, the oarren? oily councl is noc bourd by Yhe prior coundcils, aned
ihe corrent cily council can terminate the Teases as rosult. fovhaowk Kocing Properties, LLO v City of
Topeta, 313 Kan. 349, 484 P.3d 250 {2021).




The above legal position is purely the City's position. There has nol been & courl ruling or delerminulicon
on these issues. You neod to cunsolt your own attorney tor any advice. The civy will not provide any
advire to any leaseholder on this matter.

Thank You,

Mauyur Debi Schwerndtheger
Coundil Pfresident Mark Berner
Councilpursan Jason Booker
Conncilperson Denise Hartrnan
Councilprerson Sean Honer
Cauncilnerson Mathan Adams
Councilperson Sharoan Haer




